BASIS STATEMENT

CHAPTER 881
FEES: CHEMICAL USE IN CHILDREN’S PRODUCTS

In April 2008, the Legislature adopted Public Law Chapter 643, An Act to Protect Children's
Health and the Environment from Toxic Chemicals in Toys and Children's Products [38 MRSA
881691 through 1699-B]. The goal of the law as set forth in the Legislature’s Declaration of
Policy under 38 MRSA 81692 is to reduce the exposure of children and other vulnerable
populations to chemicals of high concern by substituting safer alternatives when feasible. To
accomplish this goal, the law confers upon the department the regulatory power to collect
information on chemical use and prohibit the sale of children’s products containing priority
chemicals when safer alternatives are available.

Chapter 880 establishes the process by which the Department will designate priority chemicals.
The Legislature gave the Department the authority to assess fees payable by the manufacturer or
distributor to cover the department’s reasonable costs in managing the information collected
pursuant to Chapter 880, and to cover the costs to prepare an independent report on the
availability of safer alternatives by a contractor if such information is not timely submitted by
manufacturers or distributors. Chapter 881 establishes the process by which the Department will
establish and assess such fees, and establishes an appeals process for any person wishing to
contest the amount of the fee imposed by the Department.

The Department presented this rule to the Board of Environmental Protection at its meeting of
November 19, 2009. The board authorized department staff to begin rule adoption proceedings.
Notice of the proposed rule was published in the Bangor Daily News, Kennebec Journal,
Lewiston Sun Journal, Portland Press Herald and (Waterville) Morning Sentinel on November
25, 2009. Notice also was mailed to the members of the stakeholder group that had been
convened to advise the department on the implementation of the statute and to each person on the
department’s rulemaking subscription list.

The board held a public hearing on the rule on December 17, 2009. During the hearing and the
public comment period followed, the Department received comments from 119 interested parties.
The comments are summarized below, followed by the department’s response

List of Commenters

(1)  Andrew Hackman New York, NY 10010
Senior Director of State Government On behalf of: “Impacted Stakeholder
Affairs Coalition”—
Toy Industry Association, Inc. American Chemistry Council
1115 Broadway, Suite 400 Consumer Specialty Products

New York, NY 10010 Association
Grocery Manufacturers Association

(2)  Andrew Hackman Maine Merchants Association
Senior Director of State Government Maine Chamber of Commerce
Affairs Personal Care Products Council
Toy Industry Association, Inc. Toy Industry Association

1115 Broadway, Suite 400
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®3)

(4)

(%)

(6)

(7)

(8)

(9)

(10)

(11)

The Food Packaging Coalition
1667 K Street NW Suite 1000
Washington, DC 20006-1620
Representing:

American Chemistry Council
Can Manufacturers Institute
Flexible Packaging Association
Foodservice Packaging Institute
Grocery Manufacturers Assn
North American Metal Packaging
Alliance, Inc.

Paperboard Packaging Council
Society of the Plastics Industry, Inc.

Devon Wm. Hill

Food Packaging Coalition
1667 K Street NW, Suite 1000
Washington, DC 20006-1620

Steven Taylor

Alliance for a Clean and Healthy
Maine

565 Congress St.

Portland, ME 04101

Elisa Boxer-Cook
26 Stony Creek Rd.
Scarborough, ME 04074

William J. Greggs

Grocery Manufacturers Association
4195 Dingman Drive

Sanibel, FL 33957

Dr. Jonathan Fanberg

Maine Chapter, American Academy
of Pediatrics

61 Montrose Ave.

Portland, ME 04103

Austin Fanberg
Maine Chapter, American Academy
of Pediatrics

Gregory J. Costa

Director, State Affairs

Grocery Manufacturers Association
1350 I St. NW, Suite 300
Washington, DE 20005

Laura Thomson Brady

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

Curtis Picard
Executive Director
Maine Merchants Association

Sharon S. Tisher, J.D.
University of Maine
51 Bennoch Rd.
Orono, ME 04473

Chris Jackson
Maine Chamber of Commerce

Dr. Mark Rossi
Clean Production Action

Josh Young

American Chemistry Council
99 Washington Ave., Suite 701
Albany, NY 12210

Bob Duchesne

House Chair, Joint Standing
Committee on Natural Resources
Matters

478 Beechwood Ave.

Old Town, ME

Chelsea Fornier

Preti-Flaherty

On behalf of the Personal Care
Products Council

One City Center

PO Box 9546

Portland, ME 04112-9546

Mary E. Davis

Adjunct Assistant Professor
School of Economics
University of Maine, and
Assistant Professor
Department of Urban and
Environmental Policy Planning
Tufts University

97 Talbot Avenue

Medford, MA 02155

Daryl Ditz, Ph.D.
Center for International
Environmental Law
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(21)

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

Bruce Gerrity

Preti-Flaherty

On Behalf of the Toy Industry
Association

Dr. Sydney Seawall
Kennebec Pediatrics

Mike Belliveau
Executive Director
Environmental Health Strategy Center

Arthur Kazianis
Hasbro, Inc.

Sandra Armington

Pediatric Nurse and Clinical Nurse
Educator

Maine General

Michelle Edwards
American Lung Association, Maine
Chapter

Chris Cleet
Information Technology Products
Council

Sandy Cort

Learning Disabilities Association of
Maine

Representing:

Autism Society of Maine

Disability Rights Center

G.E.A.R./ Parent Network

Maine Developmental Disabilities
Council

Maine Parent Teacher Association

Chris Quint

Senior Public Affairs Director
Planned Parenthood of Northern New
England

1 Pleasant St., #4

Portland, ME 04101

Dr. Paul Liebow, M.D.
Maine Physicians for Social
Responsibility

Matt Prindiville

(32)

(33)

(34)

(35)

(36)

(37)

(38)

(39)

(40)

(41)

Toxics and Clean Production Project
Director

Natural Resources Council of Maine
3 Wade St.

Augusta, ME 04330

Michael J. Owen
Maine People’s Alliance

Charlie Urquhart

Maine Labor Group on Health
PO Box 5197

Augusta, ME 04332

Tracy Gregoire

Maine Parent-Teacher Association
Learning Disabilities Assn. of Maine
59 Ward Rd.

Topsham, ME 04086

Michelle Russell
Student, Colby College
6404 Mayflower Hill
Waterville, ME 04901

Laura Harper

Maine Women’s Lobby
PO Box 15

Hallowell, ME 04347

Jody Spear
PO Box 42
Brooksville, ME 04617-0042

John Olsen
11 Olsen Lane
Jefferson, ME

Heather Spalding

Maine Organic Farmers and Gardiners
Association

294 Crosby Brook Road

PO Box 170

Unity, ME 04988

Hannah M. Pingree

Speaker of the House

Maine House of Representatives
Augusta, ME 04333

Peter Simmons
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(42)

(43)

(44)

(45)

(46)

39 Columbia Ave.
Brunswick, ME 04011

Amy Dietrich Russell
19 Belmont Ave.
Camden, ME

Sally Williams
Hiram, ME 04041

Gary F. Thorne
55 West Chops Point Rd.
Bath, ME 04468

Jennifer Curtis
787 Eastern Ave.
Augusta, ME 04330

Jo Ann Myers

Beau Chemin Preservation Farm
1749 Finntown Road
Waldoboro Maine 04572

(47)

(48)

(49)

(50)

(51)

(52)

Virginia L. Mott

Legislative Chair

Maine Parent Teacher Association
42 Damon Pasture Lane
Lakeville, ME 04487

Tammie Breen

President

Maine Parent Teacher Association
PO Box 1929

Bangor, ME 04402

Andrew B. MacLean
Maine Medical Association
30 Association Drive
Manchester, ME 04351

Bill Sanborn

J&B Atlantic Co.

142 Main St.
Ellsworth, ME 04605

Justin

City Beverage

1 Exchange St.
Portland, ME 04101

Nancy Caudle-Johnson

(53)

(54)

(55)

(56)

(57)

(58)

(59)

(60)

(61)

(62)

(63)

Johnson’s Arboriculture-Treekeepers,

LLC
43 Pearl St.
Camden, ME 0484

Anne Ball
119 Princes Point Road
Yarmouth, ME 04096

Constance McCabe
58 Narrows Lane
Harpswell, Maine 04079

Elizabeth Iserbyt
40 Pleasant St
Rockport, ME 04856

Vinitha Nair
49 Warren Street
Rockland, ME 04841

Amy L. Simpson
Portland

Holly Noonan
28 Washington Street
Camden, ME 04843

Kristine Jenkins
78 Hicks Street
Portland, ME 04103

Lael Stegall
102 Old Place Road
Deer Isle, ME 04627

Seth Kroeck

Crystal Spring Community Farm
277 Pleasant Hill Rd.
Brunswick, ME 04011

Richard Vigue
Rebecca’s

43-45 Main St.
Bangor, ME 04401

Anna Poe

Knitwit Yarn Shop
247A Congress St.
Portland, ME 04101
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(64) Carol Farnsworth 1501 State Hwy 102

Rhodes Concrete Corp. Bar Harbor, ME 04609
PO Box 736
Denmark, ME 04022 (75) Shepard Erhart
Maine Coast Sea Vegetables, Inc.
(65) David Dowley 3 Georges Pond Rd.
Hearthside Business Franklin, ME 04634
269 Great Cove Rd.
Roque Bluffs, ME 04654 (76) Heather VanKrankenhuyzen
Bellan Luna
(66) Cathy Anderson 48 Maine St.
The Briar Patch Bangor, ME
27 Central Street
Bangor, ME 04401 (77) Jennifer Bergeron
Earthbound
(67) Lewis Purington 109 Main St.
Harvest Time, Inc. Waterville, ME
171 Capitol St.
Augusta, ME 04330 (78) Marjorie Monteleon
Former Dental Mercury Workgroup
(68) Sam Brown member, Maine DEP
Steadfast Farm, LLC P O Box 1302
443 Smart Rd. Southwest Harbor

Parkman, ME 04443
(79) Alanna Peterskin

(69) Robert Sewall and Head Games, Inc.
Peter Gerrard 116 Free St.
Quantum Insulators, LLC Portland, ME 04101
PO Box 1406
Camden, ME 04843 (80) Martha Putnam
Farm Fresh Connection, Inc.
(70) Marcia Ferry PO Box 11228
Peacemeal Farm Portland, ME 04101
25 Peacemeal Lane
Dixmont, ME (81) Charles “Cy” Thompson
Imported & Domestic Parts, Inc
(71) Mort Mather DBA Back Bay Auto
Joshua’s Restaurant 372 Presumpscot St.
Wells, ME 04090 Portland, ME 04103-5235
(72) Stoney Eagle Bartlett (82) Ellie Daniels
37 High Land Ave. The Green Store
Dexter, ME 04930 71 Main St.

Belfast, ME 04915
(73) Eloise Humphrey
El Camino (83) Kay Michka
15 Cushing St. Lexington TWP, ME
Brunswick, ME 04011
(84) Kathy Condon
(74) Vicki Salsbury
Salsbury Hardware (85) Carrie Chapin
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(86)

(87)

(88)

(89)

(90)

(91)

(92)

(93)

(94)

(95)

(96)

11 Ramble Rd
Cape Elizabeth, ME 04107

Gene Kucinkas, Jr.

54 Pleasant Hill Rd.
President Lda Of Maine
Falmouth,, ME 04105

Elizabeth Dail

Director, Product Safety, Regulatory
Affairs & Microbiology

The Dial Corporation - A Henkel
Company

19001 N. Scottsdale Rd.

MS # 02.90

Scottsdale, AZ 85255

Carol Farrell
Freeport, ME

Jane O'Malley
544 Swetts Pond Road
Orrington, ME 04474

Robert E. Buntrock, PhD
16 Willow Drive
Orono, ME 04473

Tom Raymond
108 Glenwood La
Port Jefferson, NY 11777

Stephanie Robinson
17 Tiger Lilly Lane
Cape Elizabeth, ME 04107

Helyne May
26 Webb Road
Windham, ME 04062-4274

Sarah Sorenson Coppi
Earth & Soul

34 Washington Ave.
Portland, ME 04101

Ruta Jordans
439 South Lubec Road
Lubec, ME 04652

Gail Carlson
8 Maura Court

Waterville, ME 04901-4619

(97) Rick Fontana
14 Valley Road
Cape Elizabeth, ME 04107

(98) Bill Leong
Hewlett-Packard
Americas Region Environmental
Compliance Manager

(99) Lani Graham, MD, MPH
PO Box 10368
Portland, Me. 04104

(100) Norma Dreyfus, MD
Chair, Maine Medical Association,
Public Health Committee
30 Association Drive
PO Box 190
Manchester, ME 04351

(101) Anita Liou
7 Kimberly Lane
Falmouth, ME 04105

(102) Cheryl Denis
21 Wendy Way
Portland, ME 04103

(103) Joe Gregorich
Director of State Environment
Affairs, TechAmerica
and Chris Cleet
Director of Environmental Affairs
Information Technology Industry
Council (IT1)

(104) Frances K. Wu
Associate General Council
Personal Care Products Council

(105) Ken Cook, President
Jan Houlihan, Sr. VP, Research
Sonya Lunder, Sr. Analyst
Environmental Working Group
1436 U St., NW
Suite 100
Washington, DC 20009

(106) Izzy McKay
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Half Moon Garden’s, Inc.
54 Green House Lane
Throndike, ME 04986

(107) Isabel McKay
Startral Brook Farm, Inc.
146 Underpass Rd.
Brooks, ME 04921

(108) Fred Horch

F.W. Horch Sustainable Goods and

Supplies
56 Maine Street
Brunswick, ME 04011

(109) Catherine Walsh
10 Orchard Rd
Cape Elizabeth, ME 04107-2208

(110) Eliza Cobb
98 Romano Road
South Portland, ME 04106-6305

(111) Julie Sherman
16 Lawn Ave
Saco, ME 04072

(112) Lisa Kittredge
20 Murray Dr
Cape Elizabeth, ME 04107

(113) Ted Koffman
Executive Director
Maine Audubon
20 Gilsland Farm Rd.

COMMENTS
GENERAL COMMENTS

General Support

Falmouth, ME 04105

(114) John Newton
8 Matthews Street
Portland, ME 04103

(115) Stephen Rosario, CAE
Senior Director, Northeast Region
American Chemistry Council
99 Washington Ave., Suite 701
Albany, NY 12210

(116) Thomas Tremble
Associate Vice President, State
Government Relations
AdvaMed
701 Pennsylvania Ave
Washington, DC 20004

(117) Molly Jennings
1 Shuman Rd.
Windsor, ME 04363

(118) Rob Struba, MD, PhD
34 Race St.
Belfast, ME 04915

(119) Julie Froelicher

NA Regulatory & Technical Relations

Manager

The Procter & Gamble Company
NA MDO Regulatory & Technical
External Relations

One Procter & Gamble Plaza
Cincinnati, OH 45202

1. Comment: The commenters support the regulation of chemicals in children’s products and

encourage the Board to adopt Chapter 881 as proposed. (5, 6, 8,9, 11, 13, 15, 17, 19, 20, 22,

23, 25, 26, 28-86; 88, 89, 91-97, 99-102, 106-114, 117, 118)

Response: The Department acknowledges the commenters’ support. No change to the rule.
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Precedent

2. Comment: The commenter asserts that the concept of fees to offset program costs is one of
the most important tools in the public health toolbox. The commenter claims that the use of
fees (in the form of federal and state excise taxes) in the case of the tobacco industry has
saved many lives and millions of dollars. (26)

3. Comment: The commenter contends that the practice of manufacturers sharing the costs for
the government’s time and resources allocated to preventing harm associated with the
manufacturing and use of their product (known as Extended Producer Responsibility) is
consistent with other Maine laws that establish producers as the responsible party for
preventing and mitigating that harm. The commenter provides the following examples of
similar laws: electronic waste; mercury thermostat and auto switch collection and recycling
laws; as well as the fee assessed on all paint manufacturers to cover the costs necessary to run
the state’s lead poisoning prevention program. (31)

Response to comments # 2-3: The Department that requiring the regulated community to share
the costs of administering programs intended to mitigate health and environmental effects of their
products is not without precedent. No change to the rule.

Other Options

4. Comment: The commenter points out the many ways that manufacturers may avoid being
assessed a fee, such as when the information is in the public domain, when the chemical use
is minor in volume, and/or if the manufacturer chooses to substitute a priority chemical with
an alternatives. (31)

Response: The Department agrees that the rule allows flexibility for manufacturers to reduce or
eliminate the amount of fees they will need to pay. No change to the rule.

Section 3. Reporting Fee

5. The commenter objects to the assessment of a fee to cover all administrative costs incurred by
the department to collect and manage the information it requests under Chapter 880,
regardless of the propriety of the chosen priority chemical. The commenter contends that the
rules ignore the costs and burdens imposed on manufacturers. (1)

Response: The Department does not seek to impose unfair and arbitrary fees on manufacturers.
However, there is a cost associated with managing the information required under Chapter 880.
The Legislature considered it appropriate that such “reasonable’ costs be covered by the
manufacturers who produce the products that contain a designated priority chemical. No change
to the rule.

6. Comment: The commenter recommends that realistic and appropriate fees established under
the rule be clearly stated rather than set arbitrarily by the Department. (1, 14)

Response to comments: The Department cannot accurately determine the amount of the
reporting fee needed to cover its administrative costs without first knowing what volume of data
will come in as a result of an information request, or the number of entities the fee will be
distributed among. Further, the amount of information gathered will most likely vary from
chemical to chemical. The Department believes that to set an exact amount at this time would be
arbitrary. The proposed rule allows us to first determine the exact costs of managing the data
and then divide it equitably among the reporting entities. No change to the rule.
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7. Comment: The commenter contends that the proposed rule meets the standard, as laid out in
statute, for assessing a “reasonable” fee. The commenter considers the distribution of costs
among entities that submit information to be reasonable. However, the commenter suggests
any effort to cap those fees would be unreasonable because the cap would be arbitrary and
inconsistent with the reality of evaluating differing chemicals. (31)

Response: The proposed rule does not cap the amount that must be paid by an individual
distributor or manufacturer. However it does cap the total amount of fees that can be collected.
This amount cannot exceed the administrative costs incurred by the Department to collect and
manage the information. No change to the rule.

8. Comment: The commenter points out that at the federal level companies pay fees to EPA to
assist in the administrative costs associated with approving a new substance. However,
Chapter 881 proposes assessing fees for a process that seems almost certain to lead to a ban
of children’s products containing the chemical. The commenter submits that it may be
appropriate for a regulatory process that may lead to approval of a chemical substance and its
use, however the commenter takes issue with fees being applied to a process that appears
biased in its outcome. The commenter suggests that fees would be more appropriate if the
Department’s proposed Chapter 880 was based in sound science, reflecting both hazard and
exposure and providing additional risk management options beyond banning children’s
products that intentionally contain a chemical substance at any concentration. (16)

Response: The Department’s proposed Chapter 880 does not seek to ban children’s products
that contain a designated priority chemical; rather it offers the option for banning the use of a
priority chemical in children’s products when a safer alternative is available. The fees assessed
through the implementation of the proposed Chapter 881 would cover the costs of data collection
about the presence of an identified priority chemical in children’s products as well as the
analysis of alternatives. The Legislature has directed the Department to place both the burden of
demonstrating the safety of a priority chemical and the costs of collecting and managing that
information and finding alternatives on the industries that profit from the use of those chemicals.
No change to the rule.

9. Comment: The commenter suggests that the goal of the statutory language behind the
proposed rule, “The department may assess a fee payable by the manufacturer or distributor
upon submission of the notification to cover the department’s reasonable costs in managing
the information collected,” is to ensure that Department’s costs for soliciting, collecting and
managing information and data pursuant to the law are sufficiently covered by the users of
the priority chemicals, not the public. (31)

Response: The Department concurs. No change to the rule.

10. Comment: The commenter contends that it is entirely appropriate for manufacturers to pay
the costs of running the program. The commenter opines that for too long state and federal
policy has forced the public to pay the human, medical and financial costs of pollution by
allowing the externalization of those costs. (41)

Response: The Department acknowledges the commenter’s support. No change to the rule.

Section 4. Fee for alternatives assessment
11. Comment: The commenter asserts that the requirement of completing the alternative analysis
within six months is completely unreasonable, even for one priority chemical/product effort,
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and impossible considering the infinite number that would result from the proposed Chapter
880. The commenter references examples from California’s Green Ribbon Science Panel
which indicated that alternatives evaluations could take more than three years, and that
implementation could take up to seven years. (7)

12. Comment: The commenter contends that the six month timeline for evaluation and possible
alternatives assessment would be impossible for manufacturers. The commenter points to
examples of such an evaluation taking more than three years, and adds that even when a
suitable alternative is identified, implementation could take two to seven years. The
commenter recommends that the Department set up a system that considers these factors. (10)

13. Comment: The commenter contends that the proposed compliance timeline of 6 months to
complete an alternatives assessment is not realistic and fails to recognize the quality life cycle
analysis/alternatives assessment. The commenter encourages the Department to be open to
tailoring deadlines on a case-by-case basis following a pre-consultation meeting with a
manufacturer or consortia. The commenter suggests that flexible timelines will likely be
needed to address circumstances and data needs unique to individual process. (119)

Response to comments # 11-13: While the supplemental information requirements of Chapter
880, Section 3(B) do allow the Department to request information related to known alternatives
and a manufacturer’s reasons for not selecting those, it is does not require the kind of original
research into new alternatives that the commenter alludes to. However, the Department agrees
that provision of the information required under Chapter 880 Section 3 in some cases could take
longer than six months. Moreover, the six-month time-frame proposed under Chapter 881 is at
odds with the flexible timeline proposed under Chapter 880. Chapter 880 requires the board,
when designating a priority chemical by rule, to specify the information that manufacturers and
distributors must supply and set a deadline for those submissions that is no sooner than 180 days
(six months) after the effective date of the rule. Additionally, under Chapter 880, subsection
3(D), the Commissioner may request supplementary information upon review of the information
submitted pursuant to the rule that lists the priority chemical. In response to comments received,
the Department has amended Chapter 880, section 3(D) to clarify that the commissioner may set
a deadline under this section that is no later than 30 days after the request is made. The
commissioner has flexibility in setting this date as far out as deemed necessary and appropriate.
Additionally, the proposed Chapter 880, in section 3(C), recognizes the commissioner’s authority
to extend submission deadlines if necessary. In order to eliminate this inadvertent conflict
between the two rules, the Department has amended the first paragraph of Section 4 of the rule
as follows:

“4. Fee for alternatives assessment. If; within-6-menths-of being-directed-to-se-by-board
order-orrequested-to-do-so-by-the-commissioner; a manufacturer or distributor fails to

submit an acceptable alternatives assessment as defined in chapter 880, section 3(B)(3), of
department rules [06-0696 CMR 880] by the deadline specified by the board or
commissioner, the commissioner may assess a fee on the manufacturer or distributor to cover
the costs incurred to hire a contractor of the department’s choice to prepare an independent
report on the availability of safer alternatives. The manufacturer or distributor shall pay the
fee within 30 days of receipt of the invoice from the department.”

14. Comment: The commenter suggests that companies using a priority chemical may
have a disincentive to do a good alternatives assessment because they would not want
to change processes. The commenter suggests the fee charged when an alternatives
assessment is not effective can overcome this disincentive. (15)
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Response: The Department acknowledges the commenter’s support. No change to the
rule.

Section 6. Appeal

15. Comment: The commenter points out that the substantive appeals process provided in the
proposed rule will give the Board the final authority in determining whether an assessed fee is
reasonable or not. (31)

Response: The Department concurs that the appeals process in Section 6 offers manufacturers
an avenue for contesting fees imposed under the proposed rule. No change to the rule.
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